
RESTRICTIVE COVENANT— HOW TO GET THE SACK!!!!

I sometimes get unusual queries. An employee somehow got my details. She asked if a restrictive covenant was void if she was dismissed (which it is) and then asked advice of the quickest way to get the sack!

GETTING A CONTRACT AND RESIGNING

A new client had suspicions that her employee was “moonlighting” but she had no contracts in place. Her view was that the employee was merely waiting to start up an agency in competition with her employer. We quickly produced a contract which included a restrictive covenant. As the employee didn’t currently have a contract she could have argued at length that it was too late to introduce such a clause. However, instead the employee read the contract and resigned immediately

EMPOLYMENT TRIBUNALS - LOSE LOSE
You might be surprised that many employees win their case at Tribunal but do not get a penny.

In 2007 I took a case on behalf of a friend and won £34,000. The business went in to administration and that was that!

In a recent survey around 40% of successful applicants receive nothing. Employees can try to claim their money through the county court but this is expensive. 

The Ministry of Justice is looking in to this with a view to introducing laws to make employers pay.

TAKE A BREAK
Occasionally your business may have to close (or reduce capacity) for a refit or decoration. I can confirm that it would be acceptable, with reasonable notice, to request staff to take holidays in this event. However it is always a good idea to have a clause in your contract or rules enabling you to fix at least one weeks holiday.
EUROPEAN EORKING TIME DIRECTIVE (EWTD)

 As you know the maximum working week is 48 hours; can I confirm that unpaid breaks are not included. 
RACIAL DISCRIMINATION - A victory for the Employer
Mrs M made a number of allegations against management at the care home where she worked. In particular she relayed comments of racist abuse. However, the Tribunal concluded that it was untrue and a lie. 

The employer’s legal costs are reported to be around £25,000 and the Tribunal ruled that Mrs M should be liable for at least a portion of these costs. 

THE MISSING EMPLOYEE
One of my clients reported that their employee had been absent for some weeks and had been very lax in keeping in touch with their employer. When they eventually went to their GP he was unwilling to give him a retrospective sick note (which is rare!).The employer was therefore able to refuse to pay SSP and required the employee to return to work. They did not come back. Effectively they were on unauthorised absence and this was having a major impact on the employer. Finally they were invited to a disciplinary hearing which they failed to attend. The hearing was rearranged and they still didn’t attend. The employer decided to dismiss them in their absence. This at last resulted in the employee making contact with a string of abuse and threats. However nothing more has been heard!

TRAVEL ALLOWANCES
A client wanted some staff to travel approximately 60 miles to attend a training event and asked what travel expenses they had to pay legally. Not surprisingly the law doesn’t cover this and it is up to each employer. I would not recommend trying to work out the cost of petrol for varying size vehicles. One solution is to pay the equivalent rail fare. In the public sector there is a rate which is meant to reflect public transport and this is 24p per mile.

HIS MONTHS TRBUNAL CASE

 A client dismissed an employee on the grounds of redundancy. They were entitled to 12 weeks notice and the employer decided there was still some work to do  and therefore required the employee to work their notice, they did however generously allow a half day a week off to look for work. 
The employee was unhappy with this and became increasingly disruptive. They could have been disciplined but the employer decided they could remain at home on the proviso that they could be called into work if required .The employer discovered they had a job and were working elsewhere.  Therefore last 4 weeks of their notice were not paid.
The employee raised a grievance and submitted a number of complicated Tribunal cases to persuade the employer they were wrong however the grievance was rejected. The business owner is an experienced manager and was not daunted by the impressive array of case law.

The employee took their case to Tribunal claiming unfair selection for redundancy and the unlawful deduction of the 4 weeks’ notice pay.

To cut a long story short ACAS asked if we would settle for £5,000 this was later reduced to £2,500. Our offer was £1000 and then slightly increased to £1500. As the date for the Tribunal loomed the offer was accepted. 
In some respects the £1500 was still a cost as it was likely the employer would have won their case. However there would still be the cost of all the preparation and time at the Tribunal and the offer was a basic one. We must also remember the employee would have paid for their legal advice and similarly could have attended and got nothing. This type of bartering frequently occurs and many cases don’t go to Tribunal; but this is when you probably need the most advice
DERMATITIS
A salon owner contacted me regarding concerns about a member of staff with dermatitis. She said “I do not pay occupational sick pay and the employee is keen to get back to work. Do you have any tips?” I contacted Wendy Nixon at Habia who gave the following advice.

It is important that the salon owner is aware that if the doctor believes the dermatitis is caused or made worse by work activities, he will prescribe the condition as occupational dermatitis and this is a legally reportable condition under the RIDDOR regulations. They must therefore notify the RIDDOR call centre who will record the details. (Contact the Incident Contact Centre on 0845 300 9923).

With regard to treatment, the doctor should prescribe suitable creams, whilst the salon should provide gloves as indicated. These gloves must be worn when shampooing/conditioning, colouring (including rinsing) and other chemical treatments. It is also important to remember to wear gloves when undertaking general salon cleaning duties.
The gloves should be latex free and preferably 30cm in length. They must also be disposable and changed regularly between tasks/clients. It is essential that the condition of the skin is regularly reviewed. When not wearing gloves the skin must be thoroughly dried with clean soft towels and moisturized regularly. 

The member of staff concerned should also be taking appropriate measures at home to ensure that they do not aggravate the condition, but with all precautions in place they should be able to continue to work in the salon environment.
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