


I am pleased to provide a summary of a client’s recent Tribunal case in April 2011.

There are some key experiences which “T” is happy to share with fellow clients
T is a beauty salon owner and she had employed X as a beauty therapist for ten years on a part time basis. X was also a qualified hairdresser but only offered this service to friends and family at home. The Salon DID NOT provide hairdressing services
In 2010 T overheard X giving her telephone number out to a client of the salon. X claimed this was only for hair advice. Throughout the subsequent case and the Tribunal X continuously claimed to have obtained permission to give her number out to T’s salon clients for “hair”.
T undertook some investigations and concluded X was running her own business and getting clients during the time she was at work in the Salon.

By the time of the disciplinary hearing T had also become aware that, in addition, X was also moonlighting and working at another salon which provided hair and beauty. This is a key point.

X was dismissed and subsequently appealed. The letter of dismissal refers only to the incident where she gave out her number to T’s clients, there was also discussion regarding her moonlighting. The appeal was dismissed.

T continued to investigate the moonlighting and was able to book an appointment with X at the other salon.

It took nearly nine months before the Tribunal was heard and X claimed, even as an experienced hairdresser and beauty therapist, she had been unable to obtain work since her dismissal. Her claim was therefore in excess of £10K. We were contacted with a view to “settling” the case for just over half this amount. T declined to make any offer to settle.
T was fully aware of the facts of the case, she had followed her disciplinary procedure meticulously, and we had records of all the meetings and hearings. Legal representation for a Tribunal costs on average £9K, if she had lost the claim was £10k plus. It is clear why, despite an employer’s confidence in the decision to dismiss, there is pressure to settle. However, with help and support T represented herself. Whilst this is stressful Employment Judges are typically helpful to small business owners.

By necessity I can only provide an overview but the decision and reason for it are very valuable.

The tribunal found X had been unfairly dismissed. Not because the allegation of poaching clients wasn’t gross misconduct. The Tribunal never actually advised if this would or would not have been the case. They felt the major influence to T in reaching the decision to dismiss was the fact that X was moonlighting. This had come to T’s attention part way through the investigation and we decided to put it on one side .I.e it wasn’t a specific allegation as we felt the first allegation was sufficient to dismiss.
The Tribunal, however, were of the view that the “moonlighting” had not successfully been kept out of the disciplinary hearing.

The moonlighting had not been a disciplinary allegation and therefore X did not have a chance to respond to it and therefore the tribunal felt the dismissal was unfair. The test case is (Strouthos v London Underground).

The Tribunal were perfectly happy with T’s handling of the disciplinary and the appeal.

Despite the claims of X the Employment Tribunal recognised that whilst it was “desirable” for an independent person to hear the appeal in a small business this was sometimes not possible and didn’t mean the process was unfair.

HOWEVER having advised the dismissal was unfair they then referred to the case of  (Deavis v Atkins) which stated that although conduct discovered after a dismissal cannot influence whether a decision was fair it can be considered when assessing compensation to the employee.

The Tribunal were clear that X had been working elsewhere without permission there must have been a conflict of interests and this was a clear breach of trust and confidence and would have been gross misconduct. The Tribunal were unanimous that if the moonlighting allegation had been added there was 100% chance that X would have been dismissed.

Any compensation they might have awarded was therefore reduced to nil.

In hindsight perhaps the disciplinary allegations might have been changed to include the moonlighting but this only came to full prominence after the disciplinary hearing
T was delighted with the decision but had gone through 6 months of stress and pressure.

She said………”.the whole process was very stressful. But I knew that the incident was gross misconduct and I felt that as an employer I was always backing down to something or other whether it was for time off for children or training. So I decided I had to fight this. I was lucky that my other staff had heard the incident and were also annoyed about the situation, without their help my investigation might not have been so good. I knew the risk was high but had to go with it. I had all the facts I followed all the correct procedures (with the help of David) and if I had put in about her moonlighting her case would have been thrown out. However the courts could see through all her twisting of the truth and passed judgement accordingly.

I feel tired but relieved and would I do it again YES it’s time we stood up to employees that try to run us. I have always been fare with my staff and 1 bad apple caused a sour taste in all our mouths but eventually it was picked and thrown out.

As a thank you to my staff for putting up with me through this hard time each of them received a bottle of wine and we are going out for a meal to properly celebrate. The hugs and cheers I got from the remaining staff made it worth it and put my faith back in employing people.”
ANOTHER FACEBOOK DISMISSAL
Miss Preece was a shift manager, her employer had a specific policy regarding  Facebook etc

Miss P was the subject of verbal abuse from some customers and asked them to leave the premises.
She made various comments regarding the customers on Facebook which resulted in complaints from the customers.
She was dismissed for gross misconduct, her mitigation was the abuse she had received. She appealed but this was turned down.
The Tribunal were happy the matter had been fully investigated and that the employer legitimately felt it was gross misconduct. Miss P  felt her comments were private ie to her friends but there were over 600 of these and the employer was named in the comments and this damaged its reputation.
The Tribunal were of the view that they may have issued a final warning, but of course, it is not their role to substitute their view and a decision of fair dismissal was reached
My Clients should already have my Social Networking Policy, if you would like a copy just contact Sarah.
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