

May I wish you all a very Merry Christmas and a 
Prosperous New Year.
Don’t forget I am here to answer all your employment questions.
SOME POSITIVE GOVERNMENT PROPOSALS FOR EMPLOYERS

You will have read some of the highlights but here is a summary of the proposals. These will not become law until the next year when they have gone through parliament. I have attached a few thoughts as to how these are going to help clients. Some of them are fairly radical and may not make it into law!!!
· For employers with fewer than ten staff. They will be allowed to ignore unfair dismissal laws and sack unproductive workers with basic redundancy pay and notice. No detail has been provided at this stage. DW-Personally I can’t see this getting through Parliament. 
· As previously announced, the establishment of employment tribunal fees and the raising of the unfair dismissal qualifying period to two years. DW This might dissuade some employees for lodging a case. The 2 years element will probably mean we will increase probationary periods to 9 or 12 months. It could be longer but realistically how long does an employer need to decide if the new appointee is what they want? 
· The requirement for all claims to be lodged with ACAS, the employment mediation body, prior to being lodged at employment tribunal. DW This might enable very weak cases to be rejected. 
· Relatively simple claims to be placed on a 'rapid resolution scheme' to enable their settlement within three months. 
· The introduction of protected conversations between employer and employee, with the proviso that they will not extend to protect discriminatory acts. Specifically, it is hoped that such meetings will allow frank discussions to take place regarding performance and retirement, without fear of such contents being used at employment tribunal. DW I don’t see this as significant, it is already possible to have without prejudice conversations. 

· The reduction of the minimum period for redundancy consultation to 60, 45 or 30 days, where 100 or more redundancies are proposed. 
· The introduction of financial penalties on employers who breach employment rights, payable to the Exchequer, subject to a discretion exercisable by Employment Judges. DW We await the detail of this!
·  CRB checks to be portable, so no need for a fresh application when moving jobs. DW This is common sense and a money saver.

·  Maternity and paternity leave to be 'modernised', with an emphasis on greater involvement for fathers.
MORE POSITIVE NEWS

Nick Clegg announced that under the 'Youth Contract', from April 2012, at least 410,000 work places will be found for 18 to 24-year-olds by 2015. This will include £2,275 worth of wage subsidies provided to employers that recruit 160,000 18 to 24-year-olds.

Each of these wage incentives is worth half of the youth national minimum wage. They will be available to those between 16 and 24 not in employment, education or training after three months, and all of those who have been on Jobseeker's Allowance for nine months.

REVIEW YOUR DISCIPLINARY PROCEDURE
In some older versions of our disciplinary procedure, there is a facility for employees to be accompanied at the fact finding interview.

In many cases it is actually valuable to have someone else there but there are obviously occasions where you need to check the facts quickly and there isn’t time to arrange representation.
Legally however there is no entitlement for an employee to be accompanied at the investigative stage.
Similarly the legal minimum for representation is a trade union rep or workplace colleague—some clients allow a friend or family member to attend but this is discretionary.
You might want to delete the right to representation at the fact finding or simply add the line “where practical” Sarah will be happy to send you our latest version, just let her know.

STRINGFELLOWS AND SELF EMPLOYMENT

I summarised the importance of this case in a recent Personnel News

The “DANCER” lost her case but has been given permission to appeal.
This legal challenge will be of interest to all businesses using self employed consultants and workers. 

Nadine Quashie, was self employed, and in one tax year earned over £100,000.
An Employment Tribunal ruled she was not an employee and therefore couldn’t claim unfair dismissal.
Genuinely self-employed individuals can work when they like, can choose how they do the work and they do not have to work if they do not want to. So requiring them to work fixed days or hours is dangerous

 Employment Tribunals look at the whole picture when deciding employment status. 

Quashie persuaded the Employment Tribunal that Stringfellows had control over her but not that there were mutual obligations ( ie she had to work when required). But there was a rota in place, an obligation to turn up and be paid when rostered 

We await the decision!
Reasonable Adjustments “Disabled” Employees 
Case Law suggests reasonable adjustments are intended to enable the disabled employee to return to or remain in work. So adjustments which do not achieve this aim are not reasonable. The employee must show that they have been placed at a disadvantage compared to people who are not disabled.

Mrs A suffered migraines, which caused her to be absent from RSB Bank for about half of the working year. RBS delayed taking action against her despite the fact that her absence levels had exceeded their trigger points in their absence policy. Eventually she was issued with a formal disciplinary warning for poor attendance.

Mrs A claimed that the taking of disciplinary action was a failure to make reasonable adjustments (ie that had she not been disabled she wouldn’t have been absent). The Tribunal didn’t accept this, the evidence was clear that by relaxing the trigger points for disciplinary action her disability had been taken into account and she had a considerable advantage over a non disabled employee. An indefinite relaxation of the policy was not a reasonable adjustment.
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