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Employers Still Getting Caught -NMW

Another 139 employers have been named and shamed for not paying the National Minimum Wage. Many of these employ a handful of staff. In some cases the underpayment relates to an error and is around £100, but all are named and will appear in the local press. Interestingly 18 of the employers are in hair or beauty

Smell of Alcohol?
This is a tricky problem. Has the employee been drinking, spilt alcohol or are just smelling from the night before? It isn’t possible for us to determine if they are drunk; what does that mean anyway?
We can make a judgement as to whether the employee is fit to be at work without making them walk down a white line!

An employment tribunal has held that an NHS worker was unfairly dismissed after a colleague reported him for smelling of alcohol at work, without evidence to show that he was unfit for work.

The healthcare assistant was investigated following a report that he had come to work smelling of alcohol. He maintained that he had only had a few drinks the night before. The tribunal highlighted that there was no evidence of impairment to function. No one had expressed any concern about the claimant’s behaviour, or suggested that he had been acting drunk.

The employment tribunal concluded that smelling of alcohol at work was not gross misconduct under the trust’s disciplinary procedure.

If you do get similar incident please get in touch

KIT DAYS

Employees on maternity leave can take up to 10 KIT days during their maternity leave: the date must be agreed with the employer, and taking it will not end the employee’s maternity leave. The employee can be paid a days’ pay on top of their SMP.
Note that either parent may also have 20 SPLIT (shared parental leave in touch days) in addition to KIT days if they take shared parental leave.

DISMISSED ON THE SPOT!

I am often contacted after an employee has done something horrendous and been “sacked on the spot”. But you need to be wary of heat-of-the-moment dismissals. However bad the misconduct for a dismissal to be fair there has to be a disciplinary hearing and the disciplinary procedure needs to be followed.
An employee was told to “not bother coming back on Monday” during an argument with his manager. The employee didn’t come back but took their case to Employment Tribunal
Mr T was a driver for a small family business. His employer insisted that he had come into work while on annual leave to set up a new truck that he was taking out. He wasn’t happy and in the argument was told to” get out of the yard and don’t bother coming back on Monday.” At the Tribunal the employer argued he has resigned. Mr T hadn’t returned to work.  The employer took no steps to clarify the position.
Once it was decided he had been dismissed a finding of unfair dismissal was inevitable as there hadn’t been any form of disciplinary hearing.
I would normally advise employers to write to the employee giving them the opportunity to return to work by a fixed date before presuming they had resigned .Of course if they returned you might well immediately suspend them pending a disciplinary hearing

Trade Union Changes
Not too many clients have staff in trade unions but the following may still be of interest
The Trade Union Bill, will apply to unions in England, Wales and Scotland. It:
· Doubles the amount of notice unions have to give before a strike can be held - from seven to 14 days 

· Allows employers to use agency workers to replace striking staff 

· Introduces fines of up to £20,000 on unions for repeatedly failing to ensure picket supervisors wear an official armband 

· Ends the so-called check-off system for collecting union subs direct from a salary

Dismissed for Taking time off for Sick Daughter

A Yorkshire mum was dismissed for time off work when her daughter was in hospital and her soldier husband was back from Afghanistan on holiday.
Her trade union supported her at Employment Tribunal. The case was as follows. She applied for parental leave so she could spend time with her baby daughter and her soldier husband during his leave following service in Afghanistan. Her employer denied the leave, telling her that spending time together as a family didn’t qualify as parental leave.

Shortly after her request she was given a notice for a disciplinary hearing for alleged ‘persistent absenteeism’ and ‘unsatisfactory standards or output of work’ yet she no prior warnings .
 She was later dismissed without notice on the grounds of gross misconduct despite the fact her absenteeism was linked to the time when her daughter was in hospital. 
She was told that ‘children get ill all the time.’ She was also denied a pay rise after two years of service to which she was entitled.
The tribunal described the company’s procedure as ‘cynical’ and its treatment of Annie ‘unsympathetic’ after her return from maternity leave. It found that the company was ‘scraping the barrel’ to find reasons for dismissing her. 

The case received lots of publicity. Of course she was entitled to parental leave which is in any event unpaid and the pay rise. Staff cannot routinely take time off to look after sick children but you can see it was seen in the context of her overall treatment

Right to Work Checklist
Can I remind you that employers are responsible for ensuring staff have a legal right to work in the UK.  Rather than trying to guess who might need a work permit by their surname or nationality it is better to check everyone. The simple route is to ask them for evidence of their eligibility to work in the UK. The government has produced a list of documents for employers. You can simply give this to new staff and ask them to show you originals of 2 of the documents off the list. If you copy these and put them on their personal file then you have protected yourself

If you would like a copy of the list just email Sarah

A Care Home Has a Problem—Sexual harassment
A nurse at a Scottish Care home told the tribunal her former boss stood beside her while she was talking on the phone, before leaning in and kissing her on the cheek.

She said she was alone in the room the next day when he came in, shut the door and started speaking about a potential new employee, before grabbing her face and trying to kiss her again. She stayed off work and contacted her employer advising she felt “unsafe” .She recorded the conversation. She resigned and took her case to Tribunal

Her boss claimed the call was fabricated, but the panel said asking them to believe that someone had been impersonating him took them beyond the limits of their credulity.

The nurse, won her case and was awarded £9,778.41 for loss of wages and injury to feelings.
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