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Caring for Dependants and time off

Workers are entitled to reasonable time off to deal with a family emergency

A recent tribunal shows there are limits to this right, 

Employees have a right to take leave to provide:

· assistance for a dependant who falls ill, 

· gives birth or is injured or assaulted, 

· or to make arrangements for the provision of care for a dependant who is ill or injured. 

An employee will be deemed to have been unfairly dismissed if the reason for dismissal is that they took reasonable time off to care for dependants. 

The employment appeal tribunal (EAT) considered whether a decision to dismiss an employee during an absence to care for a family member had been fair.

Facts

During the Covid pandemic, people with certain medical conditions were considered to be vulnerable to serious health risks, particularly if they were elderly. Mr G felt his mother was vulnerable and, following a period of self isolation when he had Covid symptoms, he remained absent from work while he provided care for her. 

During this absence, which started at the beginning of February 2021, he did not contact the employer and did not respond to calls from his manager. An email was sent informing him that, if he didn’t return to work by 22 February 2021, he may be subject to disciplinary action. 

He didn’t return and was subsequently invited to attend a disciplinary hearing on 25 February, which was rearranged for 4 March when he didn’t attend. This culminated in him being sent a letter  informing him that he had been dismissed for failing to attend work and notifying him of a right of appeal. 

He did not appeal but  submitted claims that included unfair dismissal on the grounds that he did not need to obtain authorisation to take time off to care for a dependant. 

Decision 

An employment tribunal addressed the statutory right to time off for dependants. It held that, although he might have had a right to take off some time around February 2021 to make arrangements for the care of his mother, the statutory right did not extend to provide him with an entitlement to take leave from work to provide care for her himself and for the length of time that he had taken off. 

He could not be regarded as dealing with an emergency over the whole of the period and so his absence fell outside the scope of the right to take time off for dependants. His absence was without authorisation and the employer had been fully entitled to treat it as gross misconduct, even if it was to provide care for his mother. The EAT found no grounds on which the tribunal decision should be overturned.

Key points

This case is a reminder of the limitations that apply to the right to take time off to care for dependants. The statutory right and protection do not apply to planned time off to care for dependants. 

An employee may be entitled to time off to provide assistance where a dependant falls ill, but the EAT found in a 2003 case that the right to time off to ‘provide assistance’ does not give employees the right to take time off to provide personal care for a sick dependant “beyond the reasonable amount necessary to enable them to deal with the immediate crisis”. 

The legislation “contemplates a reasonable period of time off” for dealing with something unforeseen. Once it is known that a dependant is suffering from an underlying medical condition, the employee is entitled to take reasonable time off work to make longer-term arrangements for care, not to take leave to provide the care themselves. 

DAMAGING AN EMPLOYER’S REPUTATION
A warehouse worker  was sacked after a colleague discovered an online video of him being confronted by paedophile hunters while waiting to meet a 14-year-old girl.

Two individuals took the video in 2016,  and the two individuals beat him up 

One had subsequently been arrested for forging evidence. 

The Crown Prosecution Service opted not to prosecute 

The tribunal heard that his employer, saw the video and  dismissed him without  further investigation.

Background

He was employed as a store assistant and had 3 years-service a work colleague found the video and alerted a manager.

The tribunal heard that he had been given no information about the aim or subject of the meeting and was not aware of his entitlement to a companion. 

Although he did not deny being in the video, he said it had been manipulated, and he was beaten up.

He told them that he had an email from his solicitor that proved the lawsuit was dismissed and that he had a valid DBS certificate

He was sent home to consider two options – resign or be dismissed. He wasn’t suspended

He raised a grievance  and went off  sick leave with work-related stress, anxiety.

His employer  dismissed the grievance and informed that he had been sacked. 

The case was heard in Leicester and the Judge decided he was dismissed because his employer  had formed the opinion that he was guilty of the wrong doing. They just assumed he was guilty and said the hearing “offended natural justice” .

There was no consideration of alternative options before dismissing him, 

There was a failure to follow the Acas code of practice, and the dismissal was unfair  

He was awarded £21,449.93 

PART TIME CLEANER

I always say even the least likely employee can cause employers issues so just follow the rules

Ms X was a cleaner in a barbers’  and made a number of claims

Her first claim was made in June 2021 but her employer didn’t respond to the tribunal they didnt complete a response 

The tribunal eventually took place in October 2023.

The employer hadn’t followed the tribunal rules so wasn’t allowed to attend

Ms X had 6 years’ service

She worked as a cleaner in the evenings, for 2 hours per day for 3 days per week (6 hours per week)

In 2020  she asked if she was on the furlough scheme but had no response.

However, in August 2020 a  manager emailed her to say that the business had been sold to a new owner. So legally she would transfer under TUPE.

Also, in August she received  an email  saying  that her contract “is being terminated”. But written confirmation never arrived.

She obtained  alternative employment in January 2021  Later that year as lockdown was ending she went to CAB where she learned of the possibility of bringing a claim. Her employer tried to argue she had been dismissed in writing but couldn’t produce the letter.

Her claim was over the 3-month time limit but the judge allowed it due to Ms Xs ignorance of the procedures.

However, I accept that the Ms x did not understand that her employment had been terminated at this time, as she clearly stated in response that she would await her being fired letter, which was never received. 
The Covid pandemic further muddied the waters

THE DECISION

The judge said I find that she was unfairly dismissed. 

There was no reason why a cleaner was no longer required—she mitigated her loss by obtaining alternative work quickly.

She was entitled to 2 weeks’ notice at the time of the dismissal. 

She wasn’t paid  a period of 5 months at the NMW  for 6 hours a week. 

She didn’t receive any holiday pay and was owed 2 years arrears

Her award was

Compensation of £1,225.78 including 2 weeks’ notice pay plus arrears of pay and holiday pay.

A total cost of £2562.68

This was so easy to avoid 

